
 

LAWYERS PROFESSIONAL RESPONSIBILITY BOARD 
MEETING AGENDA

Friday, January 29, 2021 – 1:00 p.m.
Zoom meeting (invitation to follow for members)

If you are not a member of the Board and wish to attend the virtual meeting, call the 
Office at 651-296-3952 

1. Approval of Minutes of September 25, 2020, Lawyers Board Meeting 
(Attachment 1)

2. Farewell to retiring Board Members Thomas Evenson, Gary Hird, Shawn Judge 
and Gail Stremel
 

3. Welcome New Member, William Pentelovitch 
a. Reappointment of Returning Board Members 
b. New Appointments (Public/MSBA); Open Position (Attachment 2)
 

4. New Panel and Committee Assignments (in process)  

5. Committee Updates:
a. Rules Committee 

(i.) Status, Rule 7, Advertising Rule Petition
(ii.) Status, Rule 20, RLPR, Petition
(iii.) New item, Rule 1.8(e) (Attachment 3)  

b. Opinion Committee
c. DEC Committee

(i) Chairs Symposium, May 2021 
(ii) Seminar, September 17, 2021 (New date)
(iii) New Meeting Date, October 29, 2021 (Attachment 4)  
(iv) New Member Training Manual
(v) Panel Manual

d. Malpractice Insurance Ad-Hoc Committee (on hold) 
e. Equity, Equality and Inclusion Committee 

6. Court-proposed Amendments to Rule 4 and 5, RLPR (Attachment 5) 
 

7. Court-provided Panel Training 
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8. Director’s Report:
a. Year End Statistics (Attachment 6) 
b. Personnel Updates
c. Office Updates
d. Litigation Report 

9. Old Business
a. Livestreaming of Board Meetings
b. Remote Panel Hearing Update 
 

10. New Business
a. DEC, Board and OLPR consistency
b. DEC, Board and OLPR efficiency 

 
11. Quarterly Closed Session 

 
12. Next Meeting, April 23, 2021 
 
 

If you have a disability and anticipate needing an accommodation, please contact Susan Humiston at 
lprada@courts.state.mn.us or at 651-296-3952.  All requests for accommodation will be given due consideration and may 
require an interactive process between the requestor and the Office of Lawyers Professional Responsibility to determine 
the best course of action.  If you believe you have been excluded from participating in, or denied benefits of, any Office of 
Lawyers Professional Responsibility services because of a disability, please visit 
www.mncourts.gov/ADAAccommodation.aspx for information on how to submit an ADA Grievance form. 



Attachment 1  
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Lawyers Professional Responsibility Board (LPRB)

Roles and Responsibilities—Public Members 

The LPRB helps the Minnesota Supreme Court oversee the lawyer ethics and 
discipline system in Minnesota.  The Board is composed of public members and 
lawyers. Public members play a critical role in bringing their perspectives and 
experiences to important issues such as the delivery of legal services and the quality of 
legal services.  Because attorneys are self-regulated (by the Court, not an outside entity 
overseeing attorney regulation), it is important for public confidence in the system that 
the interests of the public are represented. 

As a board member, you will: 

 Receive training on attorney ethics and the related rules;
 Learn how the discipline system works to address lawyer misconduct;
 Review complainant appeals if someone is dissatisfied with how their 

complaint was handled;
 Sit on a panel that reviews charges of professional misconduct to 

determine if probable cause exists for public discipline against a lawyer 
(sort of like a grand jury system);
As a panel member, make recommendations to the Court on whether 
attorneys who have been previously disciplined and are petitioning for 
reinstatement should be reinstated; 

 As a panel member, review private discipline issued to attorneys;
 Provide your thoughts on potential changes to the ethics rules, bringing 

forward the prospective of the public.  

The time commitment varies but is generally 3-5 hours per month, plus 4 
meetings per year. 

Lawyers must abide by strict ethics rules, and are disciplined if they do not.  You 
can be a part of a system that works hard to protect the public and legal 
profession from attorneys who do not follow the rules. 
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No resolution presented herein reflects the policy of the Minnesota State Bar association until 
approved by the Assembly. Informational reports, comments, and supporting data are not 

approved by their acceptance for filing and do not become part of the policy of the Minnesota 
State Bar Association unless specifically approved by the Assembly. 

 
MSBA Professional Regulation Committee 

November 17, 2020 
 

REPORT AND RECOMMENDATION PROPOSING AMENDMENTS TO RULE 1.8(e), MINNESOTA 
RULES OF PROFESSIONAL CONDUCT 

 
Recommendation: 
That the Minnesota State Bar Association (MSBA) petition the Minnesota Supreme Court 
requesting amendments to Rule 1.8(e) of the Minnesota Rules of Professional Conduct, and 
amendments to comments 11-13 of Rule 1.8 as indicated below. 
 

Report 
 
Background on the ABA Model Rule: In August 2020, the American Bar Association amended Rule 
1.8(e), Model Rules of Professional Conduct (MRPC), to provide a “humanitarian exception” (see 
Attachment 1).  Rule 1.8(e) generally forbids lawyers to provide financial assistance to litigation clients, 
but provides certain exceptions.  The new humanitarian exception allows lawyers to provide modest 
gifts to indigent clients, to enable the clients to withstand delays in litigation. 
 
Model Rule 1.8(e), as amended allows “modest gifts to the [pro bono] client for . . . living expenses if 
financial hardship would otherwise prevent the client [from withstanding delays in litigation]. . 
..”  Examples include gifts for food and rent.  The amendment is called, “the humanitarian exception” (to 
the general prohibition in Rule 1.8(e) on lawyers providing financial assistance to litigation clients). 

The main reason advanced within the ABA for amending Model Rule 1.8(e) was to enhance access to 
justice by financially needy persons.  In line with this purpose, the amended Rule allows gifts to pro 
bono clients for living expenses.  The ABA believed such gifts to be necessary sometimes for pro bono 
clients to withstand the delays of litigation.   

The ABA Report identified numerous ABA committees, as well as a wide variety of pro bono 
organizations, which supported the amendment. 

The ABA Report in support of the amendment cites numerous states that have already adopted a 
“humanitarian exception.”  These states tend to allow amounts “reasonably necessary” to withstand 
delay in litigation.  On June 11, 2020, New York adopted a “humanitarian exception” rule but did not 
limit the amount of gifts to those which are “modest.”  See Attachment 2. 

Professional Regulation Committee (PRC) Deliberations and Reasoning: In recent years the 
MSBA, the Office of Lawyers Professional Responsibility (OLPR), and the Lawyers Professional 
Responsibility Board (LPRB) have generally taken the position that ABA Model Rule amendments 
should have a presumption of adoption in Minnesota.  The practice of law increasingly involves multi-
state and multi-national representations, making uniformity in regulations increasingly desirable. 

A sub-committee of PRC questioned the consistency of the amended rule’s permission for only 
“modest gifts” and the rule’s purpose to facilitate access to justice by allowing gifts for living expenses.  
Living expenses for the duration of litigation may well be substantial. 
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It appears that the main policy purpose of current Rule 1.8(e) is to prevent conflicts of interest that 
could arise if a lawyer had too great a financial stake in the resolution of litigation.  A lawyer who 
worried about repayment of a loan might have an incentive to recommend a settlement by which the 
lawyer would receive a contingent fee, have out of pocket expenses repaid, and have a loan for living 
expenses repaid. 

But the current rule only roughly fits the rule’s policy purposes.  A lawyer who guarantees a loan seems 
to have a financial incentive similar to a lender who makes a loan.  In some cases, the financial 
incentives of a contingent fee and of recovery of costs and expenses may be far greater than a loan 
amount.  A lawyer who has made a gift normally has no financial incentive regarding a case outcome, 
but gifts are a form of “financial assistance” and therefore are currently prohibited in Minnesota. 

Proponents of the ABA amendment to Rule 1.8 contended that gifts to pro bono clients would not 
cause conflicts of interest. 

OLPR Practices.  In October, 2020, the PRC  sub-committee met with the Pro Bono Council, a 
subcommittee of the MSBA’s Access to Justice Committee that includes legal aid attorneys, pro bono 
attorneys and staff from organizations that work with them. Some of these attorneys indicated they 
have requested advisory opinions from OLPR regarding whether they may make modest gifts, such as 
a Target gift card, or holiday presents for a client’s children.  OLPR has opined that such gifts would 
violate Rule 1.8(e).   

Two cases exemplify disciplines for lawyers’ modest gifts to non-pro bono clients.  Both clients were 
incarcerated during criminal appeals.  Because it appears that neither representation was pro bono, the 
ABA amendment would not change the outcomes in such cases. 

One lawyer representing an incarcerated defendant put $1,000 of his own funds in the client’s jail 
spending account, without expecting repayment.  The gift was intended to facilitate long-distance calls 
to the client’s family.  The lawyer was admonished, because, “The attorney’s actions appeared well-
intentioned, but nevertheless violated the rule.”  Martin A. Cole, Summary of Admonitions, Bench & B. 
of Minn., Feb. 2012. 

Another lawyer put money into the canteen account of an incarcerated prisoner-client to help the 
prisoner buy a TV.  OLPR charged a Rule 1.8(e) violation, the lawyer admitted the charge, and 
pursuant to stipulation, the Court imposed discipline.  The lawyer committed much more serious 
misconduct in other matters.  In re Novak, File No. A-18-1329 (Minn. Oct. 11, 2018). 

According to the ABA Report, OLPR’s practices would be in line with the great majority of jurisdictions.  
Prior to the Model Rule amendment, only about a dozen states had adopted a “humanitarian exception” 
for living expenses, by case law or rule.  

Some Current Minnesota Pro Bono Lawyer-Client Gift Practices.  At the Pro Bono Council meeting 
and in interviews with some other pro bono attorneys, the following was reported.  Some pro bono 
lawyers or organizations provide small, short-term financial support for clients.  An example would be 
payment into court of back rent, which is required in certain eviction cases.  One large law firm won 
reversal of a criminal conviction and received a very large award under a federal fee-shifting statute.  
The firm transferred the award to the now-former client, who had been freed from a long incarceration 
and had no other resources. 

It appears generally that pro bono lawyers would favor adoption of the Model Rule.  It is not clear, 
however, how much the rule would be used.  There has not been any initiative from pro bono attorneys 
or organizations toward adoption of the Model Rule. 
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Historical Background of the Minnesota Permission to Guarantee Loans.  In 1981, the Minnesota 
Supreme Court adopted an exception, allowing attorneys to guarantee but not to make, loans to 
litigation clients, to withstand litigation delay.  The Court adopted this exception upon a Lawyers Board 
petition.  An article recounts these developments.  Note, Guaranteeing Loans to Clients Under 
Minnesota’s Code of Professional Responsibility, 66 Minn. L. Rev. 1091 (1982). 

The following is a section on the history of Rule 1.8(e) in Minnesota, copied from William J. Wernz, 
Minnesota Legal Ethics. 

Rule 1.8(e) generally forbids lawyers to provide “financial assistance” to litigation clients, with certain 
exceptions.  Most cases and controversies have centered on lawyers’ loans to clients, for living 
expenses.  There always have been limits on attorney financial assistance to litigation clients, but the 
nature of the limits has changed from time to time.  The rules limiting assistance are more the product 
of history and compromise than of a coherent overall design. 

The rules on paying litigation costs and expenses have varied over time.  An agreement by which a 
lawyer would “pay either the whole or a share” of costs and expenses once was once considered 
“champertous” and, without doubt, “would constitute professional misconduct . . . .”  In re De La Motte, 
123 Minn. 54, 56, 142 N.W. 929 (Minn. 1913).  Canon 42 of the ABA Canons of Professional Ethics 
stated, “A lawyer may not properly agree with a client that the lawyer shall pay or bear the expenses of 
litigation; he may in good faith advance expenses as a matter of convenience, but subject to 
reimbursement.”  Now, however, such payments may be made in certain circumstances, e.g., where 
the client is indigent or where repayment is contingent on outcome.  Rule 1.8(e)(1), (2).  Similarly, the 
rules on lawyers’ making loans for living expenses to litigation clients have changed.  In general, until 
the adoption in Minnesota, in 1970, of DR 5-103, as part of the Code of Professional Responsibility, 
Minnesota lawyers were not forbidden to make loans for living expenses to litigation or other clients.  
Many years before 1970, the court answered the following questions in the negative, “But is it 
champerty or maintenance or against public policy for an attorney to solicit business, to pay money to a 
poor client for his living expenses during the litigation, or to advise him against a settlement of his 
case?”  Johnson v. Great N. Ry., 128 Minn. 365, 369, 151 N.W. 125, 127 (1915).  Loans as 
inducements to retaining a particular attorney were, and remain, forbidden.  In re McDonald, 204 Minn. 
61, 63, 72, 383 N.W. 677, 679, 683 (1938); Rule 1.8(e)(3).  The shift toward prohibiting loans for living 
expenses to litigation clients began with ABA Informal Opinion 288 (1954), which opined, against the 
weight of case authority, that loans to litigation clients were unethical.  DR 5-103(B) of the Model Code 
of Professional Responsibility, adopted in 1969, provided that “a lawyer shall not advance or guarantee 
financial assistance to his [litigation] clients,” except for expenses.  The Minnesota Code, adopted in 
1970, followed the Model Code until 1981, when the former was amended to allow loan guarantees.  
Michael J. Hoover, Avoidance of Proprietary Interests in Litigation, Bench & B. of Minn., Dec. 1981, at 
15.  

Champerty and Litigation Funding.  “Champerty” is an ancient common law doctrine that refers to a 
person obtaining a financial interest in litigation in return for a loan or other consideration paid to a 
litigant.  In 2020, the Court abolished the ancient doctrine of champerty in Minnesota.  Maslowski v. 
Prospect Funding Partners, LLC, 944 N.W.2d 235 (Minn. 2020).  The Court reasoned that the common 
law should reflect current social values and, “Societal attitudes regarding litigation have also changed 
significantly.”  The Court’s reasoning included that access to justice was an important goal and that 
society’s understandings of litigation had evolved.  The Court noted that litigation financing was now an 
estimated $50 - $100 billion business in the United States. 

Rule 1.8 comment 16 states, “Paragraph (i) states the traditional general rule that lawyers are 
prohibited from acquiring a proprietary interest in litigation.  Like paragraph (e), the general rule has its 
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basis in common law champerty and maintenance and is designed to avoid giving the lawyer too great 
an interest in the representation.”   

Comment Including Fee-Shifting Cases.  Model Rule 1.8 comment 13 states, “Financial assistance, 
including modest gifts pursuant to paragraph (e)(3), may be provided even if the representation is 
eligible for fees under a fee-shifting statute.”  There are many federal and state fee-shifting statutes.  In 
some cases, very sizable fees may be awarded.  The purpose of the fee-shifting statutes is to 
incentivize lawyers to undertake litigation that is deemed to be in the public interest.  Some fee-shifting 
statutes are part of more general provisions that also allow for recovery of damages, while others 
provide only for injunctive relief.  Some lawyers concentrate their practices in matters that allow for fee-
shifting.   

Following the recommendations of the PRC sub-committee, the PRC approved the ABA “humanitarian 
exception” in principle, but recommended several changes to make it more clear and concise.  Most 
importantly, the Committee recommends an approach similar to that of New York, deleting the 
limitation “modest” as to permissible gifts. 

Proposed Amendment to MRPC 1.8 and Comments. 

(e)  A lawyer shall not provide financial assistance to a client in connection with pending or 
contemplated litigation, except that: 

(1)  a lawyer may advance court costs and expenses of litigation, the repayment of which may 
be contingent on the outcome of the matter; 

(2)  a lawyer representing an indigent client may pay court costs and expenses of litigation on 
behalf of the client; 

(3) a lawyer may guarantee a loan reasonably needed to enable the client to withstand delay in 
litigation that would otherwise put substantial pressure on the client to settle a case because of 
financial hardship rather than on the merits, provided the client remains ultimately liable for 
repayment of the loan without regard to the outcome of the litigation and, further provided, that 
no promise of such financial assistance was made to the client by the lawyer, or by another in 
the lawyer's behalf, prior to the employment of that lawyer by that client; and 

(4)  a lawyer representing an indigent client pro bono, even if the representation is eligible for 
fees under a fee-shifting statute, may provide gifts to the client for basic living expenses or 
modest gifts for other purposes. The lawyer may not: 

(i)  promise, assure or imply the availability of such gifts prior to retention or as an 
inducement to continue the client-lawyer relationship after retention; 

(ii)  seek or accept reimbursement from the client, a relative of the client or anyone 
affiliated with the client; and 

(iii)  publicize or advertise a willingness to provide such gifts to prospective clients. 

Comments. 

Financial Assistance 
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[10] Lawyers may not subsidize lawsuits brought on behalf of their clients, such as by making loans to 
their clients for living expenses, because to do so would encourage clients to pursue lawsuits that 
might not otherwise be brought and because such assistance gives lawyers too great a financial stake 
in the litigation. These dangers do not warrant a prohibition on a lawyer lending a client court costs and 
litigation expenses, including the expenses of medical examination and the costs of obtaining and 
presenting evidence, because these advances are virtually indistinguishable from contingent fees and 
help ensure access to the courts. Similarly, an exception allowing lawyers representing indigent clients 
to pay court costs and litigation expenses regardless of whether these funds will be repaid is 
warranted. A lawyer may guarantee a loan to enable the client to withstand delay in litigation under the 
circumstances stated in Rule 1.8(e)(3). 

[11] Paragraph (e)(4) provides another exception. A lawyer representing an indigent client without fee, 
even if the representation is eligible for fees under a fee-shifting statute, may give the client gifts. Gifts 
permitted under paragraph (e)(4) include contributions for food, rent, transportation, medicine and 
similar basic necessities of life. If the gift may have consequences for the client, including, e.g., for 
receipt of government benefits, social services, or tax liability, the lawyer should consult with the client 
about these. See Rule 1.4. 

[12] The paragraph (e)(4) exception is narrow. Gifts are allowed in specific circumstances where they 
are unlikely to create conflicts of interest or invite abuse. Paragraph (e)(4) prohibits the lawyer from (i) 
promising, assuring or implying the availability of financial assistance prior to retention or as an 
inducement to continue the client-lawyer relationship after retention; (ii) seeking or accepting 
reimbursement from the client, a relative of the client or anyone affiliated with the client; and (iii) 
publicizing or advertising a willingness to provide to clients beyond court costs and expenses of 
litigation in connection with contemplated or pending litigation or administrative proceedings. 

[13] Financial assistance, including gifts pursuant to paragraph (e)(4), may be provided even if the 
representation is eligible for fees under a fee-shifting statute. However, paragraph (e)(4) does not 
permit lawyers to provide assistance in other contemplated or pending litigation in which the lawyer 
may eventually recover a fee, such as contingent-fee personal injury cases or cases in which fees may 
be available under a contractual fee-shifting provision, even if the lawyer does not eventually receive a 
fee. 
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ATTACHMENT 2 
 

JOINT ORDER OF THE DEPARTMENTS OF THE NEW YORK STATE SUPREME COURT, 
APPELLATE DIVISION 

 
The Judicial Departments of the Appellate Division of the New York State Supreme Court, pursuant to the 
authority vested in them, do hereby amend Part 1200, Rule 1.8 (Rules of Professional Conduct) of Title 22 

of the Official Compilation of the Codes, Rules, and Regulations of the State of New York, as follows, 
effective immediately (additions underlined). 

 
Rule 1.8: Current Clients: Specific Conflict of Interest Rules 

 
* * * 

(e) While representing a client in connection with contemplated or pending litigation, a lawyer shall not 
advance or guarantee financial assistance to the client, except that:  
 

(1) A lawyer may advance court costs and expenses of litigation, the repayment of which may be 
contingent on the outcome of the matter;  
 

(2) A lawyer representing an indigent or pro bono client may pay court costs and expenses of 
litigation on behalf of the client;  

 
(3) A lawyer, in an action in which an attorney’s fee is payable in whole or in part as a percentage of 

the recovery in the action, may pay on the lawyer’s own account court costs and expenses of 
litigation. In such case, the fee paid to the lawyer from the proceeds of the action may include an 
amount equal to such costs and expenses incurred; and  

 
(4) A lawyer providing legal services without fee, a not-for-profit legal services or public interest 

organization, or a law school clinical or pro bono program, may provide financial assistance to 
indigent clients but may not promise or assure financial assistance prior to retention, or as an 
inducement to continue the lawyer-client relationship. Funds raised for any legal services or 
public interest organization for purposes of providing legal services will not be considered 
useable for providing financial assistance to indigent clients, and financial assistance referenced 
in this subsection may not include loans or any other form of support that causes the client to be 
financially beholden to the provider of the assistance.
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_________________________________   _________________________________  
Hon. Rolando T. Acosta     Hon. Elizabeth Garry  
Presiding Justice      Presiding Justice  
First Judicial Department     Third Judicial Department  
 
 
 
 
____________________________________   _________________________________ 
Hon. Alan D. Scheinkman     Hon. Gerald J. Whalen  
Presiding Justice      Presiding Justice  
Second Judicial Department     Fourth Judicial Department 

 
Date: June  , 2020  
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TTY USERS CALL MN RELAY SERVICE TOLL FREE 1-800-627-3529 
http://lprb.mncourts.gov

OFFICE OF

LAWYERS PROFESSIONAL RESPONSIBILITY
445 MINNESOTA STREET, SUITE 2400

ST. PAUL, MINNESOTA 55101-2139 

TELEPHONE (651) 296-3952
TOLL-FREE 1-800-657-3601

FAX (651) 297-5801 

UPDATED MEETINGS OF THE LAWYERS
PROFESSIONAL RESPONSIBILITY BOARD

2021

Lawyers Professional Responsibility Board meetings are  
scheduled for the following dates and locations:  

Date Location

Friday, January 29, 2021* TBD

Friday, April 23, 2021* TBD

Friday, June 18, 2021* TBD

Friday, October 29, 2021* TBD

*Lunch is served for Board members at 12:00 noon. The public meeting 
starts at approximately 1:00 p.m. 
 
 

If you have a disability and anticipate needing an accommodation, please contact Susan Humiston at 
lprada@courts.state.mn.us or at 651-296-3952.  All requests for accommodation will be given due consideration and 
may require an interactive process between the requestor and the Office of Lawyers Professional Responsibility to 
determine the best course of action.  If you believe you have been excluded from participating in, or denied benefits of, 
any Office of Lawyers Professional Responsibility services because of a disability, please visit 
www.mncourts.gov/ADAAccommodation.aspx for information on how to submit an ADA Grievance form. 
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MEMORANDUM

TO: JUSTICE NATALIE E. HUDSON

FROM: RITA COYLE DEMEULES

DATE:  October 28, 2020 
 

RE: Rules 4–5, Rules on Lawyers Professional Responsibility

Proposed amendments to Rules 4 and 5, Rules on Lawyers Professional Responsibility, are 

set out below.  Following the track-changes version that shows the amendments, I have included 

a clean version, showing the rules with the amending language adopted.  

RULE 4.  LAWYERS PROFESSIONAL RESPONSIBILITY BOARD 
 
* * *  
(c)  Duties.  The Board shall have general supervisory authority over oversight 
responsibility for the administration of the Office of Lawyers Professional 
Responsibility and these Rules, * * *  
 
(d) Executive Committee.  The Executive Committee, consisting of the Chair, 
and two lawyers and two nonlawyers designated annually by the Chair, shall be 
responsible for carrying out the duties set forth in these Rules and for the general 
supervision oversight of the Office of Lawyers Professional Responsibility.  The 
Executive Committee shall act on behalf of the Board between Board meetings.  If 
requested by the Executive Committee, it shall have the assistance of the State Court 
Administrator’s office in carrying out its responsibilities. * * * 

* * *  
 

RULE 5.  DIRECTOR 

(a)  Appointment.  The Director shall be appointed by and serve at the pleasure 
of this Court, and shall be paid such salary as this Court shall fix.  The State Court 
Administrator must consult with the Board shall review the performance of the Director 
every 2 years or at such times as this Court directs on the State Court Administrator’s
and the Board shall make recommendations to this Court concerning the continuing 
service of the Director. 
 
(b) Duties.  The Director shall be responsible and accountable directly to the 
Board, and through the Board responsible and accountable to this Court, for the proper 
administration of the Office of Lawyers Professional Responsibility and these Rules.  
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The Director shall prepare and submit to the Board an annual report covering the 
operation of the Office of Lawyers Professional Responsibility and shall make such 
other reports to the Board as the Board or this Court through the Board may order.

(c) Employees.  The Director when authorized by the Board may employ, on behalf of 
this Court, persons at such compensation as the Board Director shall recommend and as 
this Court may approve.   

* * * 

RULE 4.  LAWYERS PROFESSIONAL RESPONSIBILITY BOARD 
 
* * *  
(c)  Duties.  The Board shall have general oversight responsibility for the 
administration of the Office of Lawyers Professional Responsibility and these Rules, * 
* * 

(d) Executive Committee. The Executive Committee, consisting of the Chair, 
and two lawyers and two nonlawyers designated annually by the Chair, shall be 
responsible for carrying out the duties set forth in these Rules and for the general 
oversight of the Office of Lawyers Professional Responsibility.  The Executive 
Committee shall act on behalf of the Board between Board meetings.  If requested by 
the Executive Committee, it shall have the assistance of the State Court Administrator’s 
office in carrying out its responsibilities.  * * *  

* * * 

RULE 5.  DIRECTOR 
 

(a) Appointment.  The Director shall be appointed by and serve at the pleasure 
of this Court, and shall be paid such salary as this Court shall fix.  The State Court 
Administrator must consult with the Board every 2 years or at such times as this Court 
directs on the State Court Administrator’s recommendations to this Court concerning 
the continuing service of the Director. 
 
(b) Duties.  The Director shall be responsible to the Board, and responsible and 
accountable to this Court, for the proper administration of the Office of Lawyers 
Professional Responsibility and these Rules.  The Director shall prepare and submit to 
the Board an annual report covering the operation of the Office of Lawyers Professional 
Responsibility and shall make such other reports to the Board as the Board or this Court 
through the Board may order. 
 
(c)  Employees.  The Director may employ, on behalf of this Court, persons at such 
compensation as the Director shall recommend and as this Court may approve.   

* * * 
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Month Ending 
December 2020

Change from 
Previous Month

Open Files 442 -13
   Total Number of Lawyers 352 -5
New Files YTD 930 81
Closed Files YTD 969 94
Closed CO12s YTD 182 14
Summary Dismissals YTD 436 34
Files Opened During December 2020 81 -4
Files Closed During December 2020 94 19
Public Matters Pending (excluding Resignations) 34 2
Panel Matters Pending 23 9
DEC Matters Pending 75 1
Files on Hold 15 -1
Advisory Opinion Requests YTD 1700 153
CLE Presentations YTD 46 3

Files Over 1 Year Old 125 -14
   Total Number of Lawyers 92 -15
Files Pending Over 1 Year Old w/o Charges 52 -18
   Total Number of Lawyers 41 -14

2019 YTD
5

22
4
4

35
14

107
121

357 362

OLPR Dashboard for Court and Chair
Month Ending 

November 2020
Month Ending 

December 2019
455 482

849 1003
875 1029
168 267
402 437

85 71
75 99
33 35
15 11
74 97
16 10

1547 1944
43 58

139 119
107 75

Lawyers Reprimand & Probation 5

2020 YTD

75 49
57 37

Lawyers Disbarred 3
Lawyers Suspended 24

Admonition Files 82
TOTAL PRIVATE 102

Lawyers Reprimand 1
TOTAL PUBLIC 33
Private Probation Files 20





 1/6/2021 PAGE 1 OF 1

SD  DEC REV OLPR AD  ADAP PAN SUP SCUA REIN RESG TRUS
 

1
1
1

1
1

1
1
1

1
 1 1

1 1
1 1 1 1

1 1
1 1
2 1 2 1

1
1 1

1 1 1
2 1
1 1
4 2
4 1
2 1 1
1 1
1 1 3 2 1
3 2 1
5 1 1
5 1 1 1 1
8 1 1 1 1
8 3

12 1 1 1
22 1 1 2
11 1 1
15 1 1 1
12 1 1

1 18 1 2 1
11 18 1
5 1 23 1

16 2 17 1 2 1
7 17 1

14 1 12
13 21 16 1 5
13 75 4 245 2 3 23 29 15 9 5 1

OFFICE OF LAWYER PROFESSIONAL RESPONSIBILITY – LDMS REPORT

All Pending Files as of Month Ending December 2020
Year/Month HOLD S12C Total

2017-02 1
2017-03 1 2

2016-06 1 1
2016-08 1

2017-09 1
2017-11 1

2017-04 1
2017-06 1

2018-02 2
2018-03 2

2017-12 1
2018-01 1

2018-07 2
2018-08 6

2018-04 4
2018-06 2

2018-12 3
2019-01 1 4

2018-10 2 3
2018-11 2

2019-04 4 1 10
2019-05 1 5

2019-02 1 3
2019-03 6

2019-08 6
2019-09 7

2019-06 1 3
2019-07 1 9

2019-12 1 12
2020-01 15

2019-10 1 10
2019-11 1 13

2020-04 18
2020-05 14

2020-02 1 27
2020-03 13

2020-08 30
2020-09 39

2020-06 23
2020-07 30

2020-12 56
Total 16 2 442

2020-10 25
2020-11 27



SD Summary Dismissal
DEC District Ethics Committees
REV Being reviewed by OLPR attorney after DEC report received
OLPR Under Investigation at Director's Office
AD Admonition issued
ADAP Admonition Appealed by Respondent
PROB Probation Stipulation Issued
PAN Charges Issued
HOLD On Hold
SUP Petition has been filed.
S12C Respondent cannot be found
SCUA Under Advisement by the Supreme Court
REIN Reinstatement
RESG Resignation
TRUS Trusteeship

ALL FILES PENDING & FILES OVER 1 YR. OLD 
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Lawyers Working Remotely 

Lawyers may remotely practice the law of the jurisdictions in which they are licensed while 
physically present in a jurisdiction in which they are not admitted if the local jurisdiction has not 
determined that the conduct is the unlicensed or unauthorized practice of law and if they do not 
hold themselves out as being licensed to practice in the local jurisdiction, do not advertise or 
otherwise hold out as having an office in the local jurisdiction, and do not provide or offer to 
provide legal services in the local jurisdiction. This practice may include the law of their licensing 
jurisdiction or other law as permitted by ABA Model Rule 5.5(c) or (d), including, for instance, 

websites, letterhead, business cards, advertising, or the like would improperly establish a local 
office or local presence under the ABA Model Rules.1

Introduction 

Lawyers, like others, have more frequently been working remotely: practicing law mainly through 
electronic means. Technology has made it possible for a lawyer to practice virtually in a 
jurisdiction where the lawyer is licensed, providing legal services to residents of that jurisdiction, 
even though the lawyer may be physically located in a different jurisdiction where the lawyer is 
not licensed.  may not be the same jurisdiction where a lawyer is licensed. 
Thus, some lawyers have either chosen or been forced to remotely carry on their practice of the 
law of the jurisdiction or jurisdictions in which they are licensed while being physically present in 
a jurisdiction in which they are not licensed to practice. Lawyers may ethically engage in practicing 
law as authorized by their licensing jurisdiction(s) while being physically present in a jurisdiction 
in which they are not admitted under specific circumstances enumerated in this opinion. 

Analysis 

[a] 
lawyer shall not practice law in a jurisdiction in violation of the regulation of the legal profession 
in that jurisdiction, or assist another in doing so It 

ters of law; thus, this Committee will not opine 

jurisdiction where one is not licensed constitutes the unauthorized practice of law under the law of 
that jurisdiction. If a particular jurisdiction has made the determination, by statute, rule, case law, 
or opinion, that a lawyer working remotely while physically located in that jurisdiction constitutes 

 
1 This opinion is based on the ABA Model Rules of Professional Conduct as amended by the ABA House of 
Delegates through August 2020. The laws, court rules, regulations, rules of professional conduct, and opinions 
promulgated in individual jurisdictions are controlling.
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the unauthorized or unlicensed practice of law, then Model Rule 5.5(a) also would prohibit the 
lawyer from doing so.

to the jurisdiction(s)
physic
parameters. Authorization in the licensing jurisdiction can be by licensure of the highest court of 
a state or a federal court. For purposes of this opinion, practice of the licensing jurisdiction law 
may include the law of the licensing jurisdiction and other law as permitted by ABA Model Rule 
5.5(c) or (d), including, for instance, temporary practice involving other state or federal laws. In 
other words, the lawyer may practice from home (or other remote location) whatever law(s) the 

office in the licensing jurisdiction. As recognized by Rule 5.5(d)(2), a federal agency may also 
authorize lawyers to appear before it in any U.S. jurisdiction. The rules are considered rules of 
reason and their purpose must be examined to determine their meaning. Comment [2] indicates 
the purpose of the rule: limiting the practice of law to members of the bar protects the public 
against rendition of legal services by unqualified persons.
in prohibiting a lawyer from practicing the law of a jurisdiction in which that lawyer is licensed 
and therefore qualified to represent clients in that jurisdiction. A local jurisdiction, however, does 
have an interest in ensuring lawyers practicing in its jurisdiction are competent to do so.

her systematic and 
continuous presence in [the] jurisdiction [in which the lawyer is not licensed] for the practice of 

to found, institute, build, or bring into being on a firm or stable basis 2 A local office is 

the lawyer does not hold out to the public an address in the local jurisdiction as an office and a
local jurisdiction address does not appear on letterhead, business cards, websites, or other indicia 

3

the jurisdiction for the practice of law since the lawyer is neither practicing the law of the local 
sence in the local 

jurisdiction is incidental; it is not for the practice of law. Conversely, a lawyer who includes a local 
jurisdiction address on websites, letterhead, business cards, or advertising may be said to have 
established an office or a systematic and continuous presence in the local jurisdiction for the 
practice of law. 

hold[ing] out to the public or otherwise 
represent[ing] that the lawyer is admitted to practice law in [the] jurisdiction the lawyer 
is not admitted to practice. A lawyer practicing remotely from a local jurisdiction may not state or 
imply that the lawyer is licensed to practice law in the local jurisdiction. Again, information 
provided on websites, letterhead, business cards, or advertising would be indicia of whether a 

2 DICTIONARY.COM, https://www.dictionary.com/browse/establish?s=t (last visited Dec. 14, 2020).
3 To avoid confusion of clients and others who might presume the lawyer is regularly present at a physical address in 
the licensing jurisdiction, the lawyer might include a notation in
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limitations, do not provide an address in the local jurisdiction, and do not offer to provide legal 

A handful of state opinions that have addressed the issue agree. Maine Ethics Opinion 189 (2005) 
finds:

working on office matters from afar, we would conclude that the lawyer is not 
engaged in the unauthorized practice of law. We would reach the same conclusion 
with respect to a lawyer who lived in Maine and worked out of his or her home for 
the benefit of a law firm and clients located in some other jurisdiction. In neither 
case has the lawyer established a professional office in Maine, established some 
other systematic and continuous presence in Maine, held himself or herself out to 
the public as admitted in Maine, or even provided legal services in Maine where 
the lawyer is working for the benefit of a non-Maine client on a matter focused in
a jurisdiction other than Maine.

Similarly, Utah Ethics Opinion 19- what interest does the Utah State Bar have 
in regulating an out-of- -of-state clients simply because he has a 
private home in Utah? And the answer is the same none.

In addition to the above, Model Rule 5.5(c)(4) provides that lawyers admitted to practice in another 
United States jurisdiction and not disbarred or suspended from practice in any jurisdiction may 
provide legal services on a temporary basis in the local jurisdiction that arise out of or reasonably 

[6] notes that there is no single definition for what is temporary and that it may include services 
that are provided on a recurring basis or for an extended period of time. For example, in a pandemic 
that results in safety measures regardless of whether the safety measures are governmentally 
mandated that include physical closure or limited use of law offices, lawyers may temporarily 
be working remotely. How long that temporary period lasts could vary significantly based on the 
need to address the pandemic. And Model Rule 5.5(d)(2) permits a lawyer admitted in another 
jurisdiction to provide legal services in the local jurisdiction that they are authorized to provide by 
federal or other law or rule to provide. A lawyer may be subject to discipline in the local 
jurisdiction, as well as the licensing jurisdiction, by providing services in the local jurisdiction 
under Model Rule 8.5(a).

Conclusion

The purpose of Model Rule 5.5 is to protect the public from unlicensed and unqualified 
practitioners of law. That purpose is not served by prohibiting a lawyer from practicing the law of 
a jurisdiction in which the lawyer is licensed, for clients with matters in that jurisdiction, if the 
lawyer is for all intents and purposes invisible as a lawyer to a local jurisdiction where the lawyer 

hat, in the absence of a local 
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while physically located in a jurisdiction where the lawyer is not licensed if the lawyer does not 

actually provide legal services for matters subject to the local jurisdiction, unless otherwise 
authorized.
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Responding to Online Criticism 

Lawyers are regularly targets of online criticism and negative reviews. Model Rule of 
Professional Conduct 1.6(a) prohibits lawyers from disclosing information relating to any 

 or information that could reasonably lead to the discovery of 
confidential information by another. A negative online review, alone, does not meet the 
requirements of permissible disclosure in self-defense under Model Rule 1.6(b)(5) and, even if 

that would lead to discovery of confidential information would exceed any disclosure permitted 
under the Rule. As a best practice, lawyers should consider not responding to a negative post 
or review, because doing so may draw more attention to it and invite further response from an 
already unhappy critic. Lawyers may request that the website or search engine host remove 
the information. Lawyers who choose to respond online must not disclose information that 
relates to a client matter, or that could reasonably lead to the discovery of confidential 
information by another, in the response. Lawyers may post an invitation to contact the lawyer 
privately to resolve the matter. Another permissible online response would be to indicate that 
professional considerations preclude a response.1

I. Introduction 

Lawyers regularly are the target of online (and offline) criticism. Clients, opposing parties, 
and others are increasingly taking to the internet to express their opinions of lawyers they have 
encountered. Lawyers are left in the quandary of determining whether and how they ethically may 
respond when the opinions posted are unflattering, and the facts presented are inaccurate or even 

responding to negative 
online reviews. 

II. Analysis 

The main ethical concern regarding any response a lawyer may make to an online review 
is maintaining confidentiality of client information. The scope of the attorney-client privilege, as 
opposed to confidentiality, is a legal question that this Committee will not address in this opinion. 
As this Committee itself concluded in ABA Formal Ethics Opinion 480 (2018), lawyers cannot 
blog about information relating to clients  without client consent, even if they only 

 
1 This opinion is based on the ABA Model Rules of Professional Conduct as amended by the ABA House of 
Delegates through August 2020. The laws, court rules, regulations, rules of professional conduct, and opinions 
promulgated in individual jurisdictions are controlling.
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use information in the public record, because that information is still confidential. ABA Model 
any information that 

implied authorization to disclose,2 or application of an exception to the general rule.  Model Rule 
1.6 states:

(a) A lawyer shall not reveal information relating to the representation of a 
client unless the client gives informed consent, the disclosure is impliedly 
authorized in order to carry out the representation or the disclosure is permitted by 
paragraph (b).

(b) A lawyer may reveal information relating to the representation of a client 
to the extent the lawyer reasonably believes necessary:

(1) to prevent reasonably certain death or substantial bodily harm;

(2) to prevent the client from committing a crime or fraud that is reasonably 
certain to result in substantial injury to the financial interests or property of another 
and in furtherance of which the client has used or is using the lawyer's services;

(3) to prevent, mitigate or rectify substantial injury to the financial interests 
or property of another that is reasonably certain to result or has resulted from the 
client's commission of a crime or fraud in furtherance of which the client has used 
the lawyer's services;

(4) to secure legal advice about the lawyer's compliance with these Rules;

(5) to establish a claim or defense on behalf of the lawyer in a controversy 
between the lawyer and the client, to establish a defense to a criminal charge or 
civil claim against the lawyer based upon conduct in which the client was involved, 
or to respond to allegations in any proceeding concerning the lawyer's 
representation of the client; 

(6) to comply with other law or a court order; or

change of employment or from changes in the composition or ownership of a firm, 
but only if the revealed information would not compromise the attorney-client 
privilege or otherwise prejudice the client.

2 Except to the extent that the client's instructions or special circumstances limit 
that authority, a lawyer is impliedly authorized to make disclosures about a client when appropriate in carrying out 
the representation.
the lawyer to disclose confidential information in response to the online criticism because that is not required to 
carry out the representation.
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Only subparagraph (b)(5) is implicated here, and there are three exceptions bundled into 
that provision, the first two of which are clearly inapplicable to online criticism. First, online 

3

Second, responding online
r may 

respond directly to a person making such a claim, if necessary, to defend against a criminal charge 
or civil claim, but making public statements online to defend such a claim is not a permissible 
response. Thus, the remaining question is whether online criticism rises to the level of a 
controversy between a lawyer and client and, if so, whether responding online to the criticism is 
reasonably necessary to defend against it.

The Committee concludes that, alone, a negative online review, because of its informal 

1.6(b)(5),
matter.4 As stated in New York State Bar Association
but less formal comments on the skills of lawyers, whether in hallway chatter, a newspaper 
account, or a website, are an inevitable incident of the practice of a public profession, and may 
even contribute to the body of knowledge available about lawyers for prospective clients seeking 

The Committee further concludes that, even if an online posting rose to the level of a 
controversy between lawyer and client, a public response is not reasonably necessary or 
contemplated by Rule 1.6(b) in order for the lawyer to establish a claim or defense on behalf of 
the lawyer in a controversy between the lawyer and the client. Comment [16] to Rule 1.6 supports 

sclosure only to the extent the lawyer reasonably 

3 NOLO S PLAIN-ENGLISH LAW DICTIONARY, https://www.nolo.com/dictionary (last 
visited Jan. 4, 2021):
1) The ordinary process of a lawsuit or criminal prosecution, from the first filing to the final decision. 2) A 
procedure through which one seeks redress from a court or agency. 3) A filing, hearing, or other step that is part of a 
larger action. 4) A particular matter that arises and is dealt with in a bankruptcy case. 
4 See also Louima v. City of New York, No. 98 CV 5083 (SJ), 2004 WL 2359943 (E.D.N.Y. Oct. 5, 2004), aff'd sub 
nom. Roper-Simpson v. Scheck, 163 F. App
conduct do not justify disclosure of a client s confidences and secrets even if the reports are false and the 
accusations Lawyer Disciplinary Bd. v. Farber,
confidential information in motion to withdraw inappropriate); ABA 
Formal Op. 476 (2016) (ABA Model Rule of Professional Conduct 1.6(b)(5) allows lawyer to disclose only such 
confidential information as is reasonably necessary for the court to make an informed decision on a motion to 
withdraw); Or. State Bar Formal Op. 2011-85 (2011) (lawyer may not disclose confidential information in motion to 

-defense exception).
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There are a number of state ethics opinions that have analyzed this issue.5 The majority 
reach the conclusion that, even if the online posting was made by a client, the posting of criticism 
does not rise to the level of a controversy that would allow a lawyer to disclose confidential 
information in responding. The Committee notes that Colorado Ethics Opinion 136 (2019) 
specifically finds that if the online criticism rises to the level of a controversy between lawyer and 
client, the lawyer may ethically disclose limited information, yet urges caution in responding. This 
Committee disagrees with the Colorado opinion, to the extent it concludes that lawyers may 
disclose a limited amount of confidential information in a public response; a public posting that 
discloses confidential information goes beyond a direct response to the accuser allowed by Rule 
1.6 and its explanatory Comments. District of Columbia Ethics Opinion 370 (2016) permits 
disclosure of confidential information in responding to online criticism but is based on a rule that 
is significantly different than ABA Model Rule 1.6.6 In addition to the ethics opinions addressing 

5 See, e.g., Los Angeles County Op. 525 (2012) (lawyer 
may respond to online criticism only if the lawyer discloses no confidential information, the response does not harm 
the client, and the respon o. Bar Informal Op. 2018-08 (2018) (negative 
online review by former client does not create sufficient controversy to permit lawyer to disclose confidential 
information in response and any response may not disclose confidential information but may acknowledge the 

gations); N Ethics Op. 738 (2020) (in response to negative 
online review by client, a lawyer may state that the lawyer disagrees with the facts in the review but may not 
disclose information that relates to the representation ex

Nassau County Comm. on 
Op. 2016-01 ( s confidential information solely to 

respond to criticism of the lawyer posted on the Internet or a website by a relative of the former client or by the 
former client (2014) (lawyer may not disclose 
confidential information just to respond to online criticism by the client on a rating site because the self-defense" 
exception to confidentiality does not apply to informal criticism where there is no actual or threatened proceeding 
against the lawyer); Pa. Ba Op. 2014-200 (2014) (lawyer may 
not give detailed response to online criticism of the lawyer by a client because the self-defense exception is not 
triggered by a negative online review and may choose to ignore the online criticism); State Bar of Tex
Comm. Op. 662 (2016) (lawyer may not respond to client s negative internet review if the response discloses 
confidential information, but may post a proportional and restrained response that does not reveal any confidential 
information or otherwise violate the Texas Disciplinary Rules of Professional Conduct ); W. Va. Ethics Comm.
Advisory Op. 2015-02 (2015) (lawyer may respond to positive or negative online reviews, but may not disclose 
confidential client information while doing so, even in response to a review); San Francisco Ethics Comm. Op.
2014-1 (2014) (lawyer may respond to online review by client if matter has concluded and the lawyer discloses no 
confidential information in the response; 
6 D.C. Bar Op. 370 (2016) concludes that a lawyer may disclose confidential information in responding to any 

nline review, but is based on D.C. Rule 1.6, which states: A
lawyer may use or reveal client confidences or secrets: (3) to the extent reasonably necessary to establish a defense 
to a criminal charge, disciplinary charge, or civil claim, formally instituted against the lawyer, based upon conduct 
in which the client was involved, or to the extent reasonably necessary to respond to specific allegations by the 
client concerning the lawyer s representation of the client [emphasis added]. State Bar of Ariz. Formal Op. 93-02 
(1993) does not address online criticism but concludes that a lawyer may agree to an interview and disclose 
confidential information to defend against accusations by a former client that the lawyer was incompetent and 
involved in a conspiracy against the client made to the author of a proposed book, even though there are no pending 
or imminent legal proceedings.



Formal Opinion 496                                                                                                        5

the issue, there are also disciplinary cases in which lawyers have been sanctioned for disclosing 
confidential information online.7

III. Best Practices

The Committee therefore offers the following best practices to lawyers who are the subject 
of negative online reviews.

A lawyer may request that the host of the website or search engine remove the post.  This 
may be particularly effective if the post was made by someone other than a client.  If the post was 
made by someone pretending to be a client, but who is not, the lawyer may inform the host of the 
website or search engine of that fact.  In making a request to remove the post, unless the client 

representation or that could reasonably lead to the discovery of confidential information by 
another,8 but may state that the post is not accurate or that the lawyer has not represented the poster 
if that is the case.

7 Illinois Disciplinary Board v. Peshek, No. M.R. 23794 (Ill. May 18, 2010) (assistant public defender suspended for 
60 days for blogging about her clients cases, on a website which was open to the public, including providing 
confidential information, some of which was detrimental to clients and some of which indicated that the lawyer may 
have knowingly failed to prevent a client from making misrepresentation to the court); Reciprocal discipline of 60-
day suspension by Wisconsin in In re Peshek, 798 N.W.2d 879 (2011); People v. Isaac, No. 15PDJ099, 2016 WL 
6124510 (Colo. O.P.D.J. Sept. 22, 2016) (lawyer suspended 6 months for responding to online reviews of former 
clients; lawyer revealed criminal charges made against clients, revealed that client wrote check that bounced, and 
revealed that client committed other unrelated felonies); In re Quillinan, 20 DB Rptr. 288 (2006) (Oregon 
disciplinary board approved a stipulation for discipline for 90-day suspension for lawyer who sent an e-mail 

about a client whom she named, indicating the client wanted a new lawyer); In re Skinner, 740 S.E.2d 171 (Ga. 
2013) (Supreme Court of Georgia rejected a petition for voluntary discipline seeking a public reprimand for 
lawyer s violation of the confidentiality rule by disclosing confidential client information on the internet in response 
to client s negative reviews of lawyer, citing lack of information about the violation in the record and presumably 
feeling the public reprimand too lenient as it cited to the 60-day suspension in Peshek and 90-day suspension in 
Quillinan above); In re David J. Steele, No. 49S00-1509-DI-527 (Ind. 2015) (Among other violations, Indiana 

incentivizing positive reviews, and punishing clients who wr[o]te negative reviews by publicly exposing 
confidential informati
reviews); In re Tsamis, Commission No. 2013PR00095 (Ill. 2014) (public reprimand for lawyer who disclosed 
confidential information beyond that necessary to defend herself on Avvo in response to a client s negative reviews 

when they are not there. I feel badly for him, but his own actions in beating up a female co-worker are what caused 
the consequences he is now so upset about People v. Underhill, 15PDJ040 (Colo. 2015) (lawyer suspended 
eighteen months for responding to multiple clients online criticism by posting confidential and sensitive 
information about the clients).
8 MODEL RULES OF PROF L CONDUCT R. Paragraph (a) also applies to disclosures by 
a lawyer that do not in themselves reveal protected information but could reasonably lead to the discovery of such 
information by a third person.
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Lawyers should give serious consideration to not responding to negative online reviews in 
all situations.9 Any response frequently will engender further responses from the original poster. 
Frequently, the more activity any individual post receives, the higher the post appears in search 
results online. As a practical matter, no response may cause the post to move down in search result 
rankings and eventually disappear into the ether. Further exchanges between the lawyer and the 
original poster could have the opposite effect.

Lawyers may respond with a request to take the conversation offline and to attempt to 
satisfy the person, if applicable. For example, a lawyer might post in response to a former client 

effective unless the lawyer has the intent and ability to tr

additional negative posts.

If the poster is not a client or former client, the lawyer may respond simply by stating that 
the person posting is not a client or former client, as the lawyer owes no ethical duties to the person 
posting in that circumstance. However, a lawyer must use caution in responding to posts from 
nonclients. If the negative commentary is by a former opposing party or opposing counsel, or a 

client or former cli
accurately portrayed may reveal that the lawyer was involved in the events mentioned, which could 
disclose confidential client information. The lawyer is free to seek informed consent of the client 

best interests. In doing so, it would be prudent to discuss the proposed content of the response with 
the client or former client.

If the criticism is by a client or former client, the lawyer may, but is not required to, respond 
directly to the client or former client. The lawyer may wish to consult with counsel before 
responding. The lawyer may not respond online, however.

An additional permissible response, including to a negative post by a client or former client, 

as I would 

9 The Economist Explains What is the Streisand Effect?, THE ECONOMIST (Apr. 16, 2013), 
https://www.economist.com/the-economist-explains/2013/04/15/what-is-the-streisand-effect. The social 
phenomenon known as the Barbara Streisand effect recognizes that efforts to suppress a piece of online information 
may actually call more attention to its existence.  
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be permitted to make, but instead provide a framework of analysis that may be of assistance to 
lawyers faced with this issue.

IV. Conclusion

Lawyers are frequent targets of online criticism and negative reviews. ABA Model 
Rule of Professional Conduct 1.6(a) prohibits lawyers from disclosing information relating to 

confidential information by another. A negative online review, alone, does not meet the 
requirements for permissible disclosure under Model Rule 1.6(b)(5) and, even if it did, an 
online response would exceed any disclosure permitted under the Rule.

Lawyers who are the subject of online criticism may request that the website or search 

representation, or information that could reasonably lead to the discovery of confidential 
information by others.  Lawyers should consider ignoring a negative post or review because 
responding may draw more attention to it and invite further response from an already unhappy 
critic.  Lawyers who choose to respond online must not disclose information that relates to a 
client matter or that could reasonably lead to the discovery of confidential information by 
others.  Lawyers may post an invitation to contact the lawyer privately to resolve the matter.  
Another permissible response would be to indicate that professional considerations preclude a 
response.  A lawyer may respond directly to a client or former client who has posted criticism 

online.
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